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“BREACH OF CONTRACT AND DISHONOR OF 

NEGOTIABLE INSTRUMENTS: LEGAL REMEDIES AND 

COMPARATIVE ANALYSIS” 
 

AUTHORED BY -- ADV. PALLAVI NITIN PAWAR 

 

 

1. INTRODUCTION 

- OVERVIEW OF THE INDIAN CONTRACT ACT AND THE NEGOTIABLE 

INSTRUMENTS ACT. -- The Indian Contract Act, 1872, governs contracts in India, defining the 

principles and rules governing contracts and agreements. It covers essentials like offer, acceptance, 

consideration, capacity, legality, and enforceability of contracts. 

On the other hand, the Negotiable Instruments Act, 1881, deals with promissory notes, bills of 

exchange, and cheques. It establishes the framework for the creation, transfer, and enforcement of 

negotiable instruments, facilitating commercial transactions. 

- IMPORTANCE OF CONTRACTUAL AGREEMENTS AND NEGOTIABLE 

INSTRUMENTS IN COMMERCIAL TRANSACTIONS. -- Contractual agreements provide a legal 

framework for parties to define their rights, obligations, and remedies in commercial transactions. 

They establish trust and clarity, reducing the risk of misunderstandings and disputes. Negotiable 

instruments, on the other hand, facilitate the transfer of financial obligations between parties in a 

commercial transaction. They provide security and flexibility, allowing for smooth and efficient 

payment processes, thereby promoting confidence and liquidity in the market. Both contractual 

agreements and negotiable instruments are essential tools in commercial transactions, ensuring 

predictability, efficiency, and enforceability. 

 

2. BREACH OF CONTRACT: LEGAL FRAMEWORK AND ANALYSIS 

- DEFINITION  OF  BREACH  OF  CONTRACT  UNDER  THE  INDIAN 

CONTRACT ACT. -- Breach of contract means the failure of a party to perform his/her obligations 
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under a contract. Section 73-75 under the Indian Contract Act 1872 details the consequences of a 

breach of contract. 

- TYPES  OF  BREACHES:  MATERIAL  BREACH,  ANTICIPATORY 

BREACH, AND MINOR BREACH. -- Breach of Contract can be wholly or partially. If any of the 

terms mentioned in the contract is violated, it becomes a breach. It can happen in a way where 

parties no longer stick to the agreement or any of the parties intends to violate the agreement. 

Based on the same, the Breach of contract has been divided into four types: 

1. Actual Breach 

2. Material Breach of Contract 

3. Minor Breach 

4. Anticipatory Breach 

 

1. Actual Breach 

The actual Breach of contract happens when one of the parties fails or refuses to complete the duty 

mentioned in the contract within the time frame. 

 

Example: A common example is when one vendor either fails to supply the goods on time or 

supply a different product than defined in the contract. 

 

2. Material Breach of Contract 

In a material breach of contract, one party receives less than what was promised in the contract. 

Example: The best way to understand the material breach of contract is through example. 

You have purchased any smartphone online, and the website mentions the in-box accessories 

include a charger, headphones, and phone case. But when you receive the item with some of the 

in-box missing accessories. Then this is a material breach of contract. 

 

3. Minor Breach 

Minor Breach occurs when the party completes the contract, but some minor parts remain 

incomplete. 
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Example: Easy example of this is when you hire an architect and explain every requirement, but 

when the design comes out, one point (minor) out of all is missing in that design. However, that 

small part is just the small portion of the entire contract where they provided you with the whole 

design for the house, but it will still be concluded as a minor breach of contract. 

 

4. Anticipatory Breach 

Anticipatory Breach occurs when either of the parties acknowledges its inefficiency in fulfilling 

the contract before the end of the agreed time frame. The party can do so by direct informing the 

other party or by showing significant gestures. This Breach has not taken place yet but is a high 

chance of happening soon. 

 

Example: An example of this could be where you are promised to deliver a service (any) on 

Tuesday morning, but now the party says that it will take 4-5 more days to be delivered1. 

 

 

 

1 Litem – Breach of Contract : Remedies, Law, and Types with examples available at 

litem.in/breach-of- contract.php last seen at 05/04/2024. 
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- LEGAL REMEDIES FOR BREACH OF CONTRACT: DAMAGES, 

SPECIFIC PERFORMANCE, AND INJUNCTIONS. -- A breach of contract penalty refers to the 

consequences imposed on the breaching party for failing to fulfill their contractual obligations. 

Penalties can take various forms and are typically aimed at compensating the non- breaching 

party for their losses or preventing further breaches. 

 

A. Purpose of penalties in contract law 

 In contract law, penalties are typically designed to protect the interests of the non-breaching 

party and deter future breaches. 

 They are often stipulated in the contract itself in the form of liquidated damages clauses or 

other provisions outlining the consequences of a breach. 

 Courts may also impose penalties based on the principles of equity and justice, considering 

factors such as the extent of the breach, the impact on the parties involved, and the nature of the 

contract. 

 

B. Common types of penalties 

1. Liquidated damages: 

Liquidated damages are a predetermined amount of compensation that parties agree upon in the 

contract to be paid in the event of a breach. These damages are meant to reflect a genuine pre- 

estimate of the non-breaching party's loss due to the breach. In the case of Fateh Chand vs. 

Balkishan Das (1963), the Supreme Court of India held that liquidated damages must be reasonable 

and not penal in nature. In the case of ONGC vs. Saw Pipes Ltd. (2003), the court upheld the 

enforcement of liquidated damages for the defendant's failure to deliver goods on time. 

 

2. Specific performance: 

Specific performance is a court order that compels the breaching party to fulfill their contractual 

obligations as originally agreed upon. Specific performance is generally granted when damages 

are inadequate to compensate the non-breaching party, or the subject matter of the contract is 

unique or irreplaceable. In the case of R.L. Kalathia & Co. vs. State of Gujarat (2011), the Supreme 

Court of India ruled that specific performance could be granted when the contract involved 
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immovable property or when monetary compensation would not provide adequate relief. In case 

of Shree Hanuman Cotton Mills vs. Tata Air Services (1970), the court granted specific 

performance to the plaintiff as the defendant had failed to supply a unique type of machinery, 

which could not be easily procured from another source. 

3. Injunctions: 

An injunction is a court order that prohibits a party from committing a breach or compels a party 

to take certain actions to rectify a breach. Injunctions may be granted to maintain the status quo, 

prevent irreparable harm, or protect the non-breaching party's rights. In the case of Gujarat Bottling 

Co. Ltd. vs. Coca-Cola Co. (1995), the court issued an injunction to prevent the defendant from 

entering into a competing agreement, which would have breached its existing contract with the 

plaintiff2. 

 

3. DISHONOR OF NEGOTIABLE INSTRUMENTS: UNDERSTANDING THE LEGAL 

FRAMEWORK 

- DEFINITION OF DISHONOR AND ITS IMPLICATIONS UNDER THE 

NEGOTIABLE INSTRUMENTS ACT. -- In the context of the Negotiable Instruments Act, 

dishonor refers to the refusal or failure to honor a negotiable instrument, such as a cheque or a bill 

of exchange, when it is presented for payment or acceptance. 

Under the Act, a negotiable instrument is considered dishonored in the following circumstances: 

1. When it is presented for payment, and the drawee (the person or entity responsible 

for payment) fails to make payment. 

2. When it is presented for acceptance (in the case of bills of exchange), and the drawee 

refuses to accept it. 

3. When it cannot be paid or accepted due to insufficient funds, lack of authority, or any other 

reason. 

The implications of dishonor under the Negotiable Instruments Act include legal consequences for 

the parties involved. For example, the holder of the dishonored instrument may have the right to 

take legal action against the drawer (the person who issued the instrument) to recover the amount 
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owed, along with any applicable damages and costs. Additionally, the dishonor of a negotiable 

instrument may tarnish the creditworthiness and reputation of the party responsible for its payment 

or acceptance 

-  CAUSES  OF  DISHONOR:  INSUFFICIENT  FUNDS,  SIGNATURE 

MISMATCH, POST-DATED CHECKS, ETC. -- Dishonor of negotiable instruments can occur due 

to various reasons, including: 

1. Insufficient Funds: When the drawer's account does not have enough funds to cover 

the amount of the cheque or bill of exchange when it is presented for payment. 

2. Signature Mismatch: If the signature on the negotiable instrument does not match the 

authorized signature on record, leading to a refusal to honor the instrument. 

 

2 De Facto IAS – Breach of Contract in India : Types, Cases, and Remedies available at defactolaw.in 

last seen on 06/04/2024. 
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3. Postdated Cheques: Cheques with future dates may be dishonored if presented for payment 

before the date specified on the cheque. 

4. Stale Cheques: Cheques that are presented for payment after a certain period, typically six 

months, from the date of issue may be considered stale and could be dishonored. 

5. Crossed Cheques: If a cheque is crossed and the instructions on the crossing are not 

followed, the bank may refuse to honor it. 

6. Account Closure: If the drawer's bank account is closed or frozen at the time the negotiable 

instrument is presented for payment, it will be dishonored. 

7. Payment Stoppage: The drawer may instruct their bank to stop payment on a cheque, 

leading to its dishonor if presented afterward. 

8. Alteration: If a negotiable instrument is altered without the consent of all parties involved, 

it may be dishonored3. 

- LEGAL CONSEQUENCES OF DISHONOR: CIVIL AND CRIMINAL LIABILITIES. – 

1. Civil Liability: The party responsible for dishonoring a negotiable instrument may be 

subject to civil liability. This could involve being sued by the holder of the instrument for the 

amount owed, along with any applicable damages and costs. The party may be required to 

compensate the holder for any losses incurred due to the dishonor. 

2. Compensation: The dishonoring party may be required to compensate the holder of the 

instrument for any damages suffered as a result of the dishonor. This could include financial losses 

incurred due to the delay in payment, as well as any additional costs incurred in attempting to 

enforce payment. 

3. Legal Proceedings: The holder of the dishonored instrument may initiate legal proceedings 

to enforce payment against the drawer or other parties involved. This could involve filing a lawsuit 

in civil court to recover the amount owed. 

4. Potential Criminal Liability: In some cases, dishonor of a negotiable instrument may also 

carry criminal penalties, particularly if it is done with fraudulent intent. For example, intentionally 
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issuing a cheque knowing that there are insufficient funds to cover it could be considered a criminal 

offense in some jurisdictions. 

 

3 Understanding Dishonoring cheques available at vakilsearch.com last seen on 06/04/2024. 
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4. COMPARATIVE ANALYSIS: BREACH OF CONTRACT VS. DISHONOR OF 

NEGOTIABLE INSTRUMENTS 

- SIMILARITIES AND DIFFERENCES IN LEGAL REMEDIES FOR BREACH OF 

CONTRACT AND DISHONOR OF NEGOTIABLE INSTRUMENTS. – 

Similarities: 

1. Monetary Compensation: In both cases, the injured party may seek monetary compensation 

for losses incurred as a result of the breach or dishonor. This could include damages for financial 

losses, such as lost profits or expenses incurred due to the breach or dishonor. 

2. Legal Action: In both cases, the injured party may have the option to pursue legal action to 

enforce their rights and recover damages. This could involve filing a lawsuit in civil court to seek 

remedies for the breach or dishonor. 

Differences: 

1. Nature of Obligations: Breach of contract typically involves a failure to fulfill obligations 

arising from a contractual agreement between parties, such as the delivery of goods or services. In 

contrast, dishonor of negotiable instruments involves a failure to honor a financial instrument, such 

as a cheque or bill of exchange. 

2. Specific Remedies: The specific legal remedies available for breach of contract and 

dishonor of negotiable instruments may differ. For breach of contract, remedies may include 

specific performance (forcing the breaching party to fulfill their obligations), cancellation and 

restitution, or monetary damages. In the case of dishonor of negotiable instruments, remedies may 

primarily involve seeking monetary compensation for the amount of the instrument, along with 

any applicable damages. 

3. Statutory Framework: Breach of contract remedies are typically governed by general 

contract law principles and statutes, which may vary between jurisdictions. On the other hand, 

dishonor of negotiable instruments is often subject to specific statutory provisions outlined in laws 

such as the Negotiable Instruments Act or Uniform Commercial Code, which provide detailed 
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procedures and remedies for handling dishonored instruments. 

4. Criminal Liability: Dishonor of negotiable instruments may sometimes carry criminal 

penalties, particularly if it is done with fraudulent intent, whereas breach of contract is primarily a 

civil matter. 

5. LEGAL REMEDIES: COMPARATIVE REVIEW AND PRACTICAL IMPLICATIONS 

- COMPARATIVE ANALYSIS OF LEGAL REMEDIES AVAILABLE FOR BREACH OF 

CONTRACT AND DISHONOR OF NEGOTIABLE INSTRUMENTS. 

Legal Remedies for Breach of Contract: 

1. Damages: The most common remedy for breach of contract is monetary damages. The non- 

breaching party may be entitled to recover the financial losses suffered as a result of the breach, 

including direct damages (such as lost profits) and consequential damages (such as costs incurred 

due to the breach). 

2. Specific Performance: In cases where monetary damages are inadequate or impractical, a 

court may order specific performance. This remedy compels the breaching party to fulfill their 

contractual obligations as originally agreed upon. 

3. Cancellation and Restitution: In certain circumstances, the non-breaching party may seek 

to cancel the contract and seek restitution, which involves returning any benefits or consideration 

provided under the contract. 

4. Liquidated Damages: Some contracts include provisions for liquidated damages, which are 

predetermined amounts specified in the contract to be paid in the event of a breach. Courts may 

enforce these provisions if they are deemed reasonable and proportionate to the anticipated harm 

from the breach. 

Legal Remedies for Dishonor of Negotiable Instruments: 

1. Recovery of Amount Due: The primary remedy for dishonor of negotiable instruments is 

the recovery of the amount due under the instrument. The holder of the dishonored instrument may 

seek to recover the face value of the instrument, along with any applicable interest. 
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2. Damages: In addition to the amount due under the instrument, the holder may be entitled 

to recover damages for any losses suffered as a result of the dishonor, such as bank fees, collection 

costs, and consequential damages. 

3. Interest: Depending on the jurisdiction's laws and the terms of the instrument, the holder 

may be entitled to recover interest on the amount due from the date of dishonor until payment is 

made. 

 

4. Legal Costs: The holder of the dishonored instrument may also be entitled to recover 

reasonable legal costs incurred in attempting to enforce payment, such as attorney fees and court 

costs. 

Comparative Analysis: 

- Both breach of contract and dishonor of negotiable instruments primarily involve 

monetary remedies aimed at compensating the injured party for losses suffered. 

- Breach of contract remedies may include specific performance and cancellation, which are 

not typically available for dishonor of negotiable instruments. 

- Dishonor of negotiable instruments may involve additional costs such as bank fees and 

collection expenses, which may not be applicable in breach of contract cases. 

- Liquidated damages clauses are common in contracts but are not typically found in 

negotiable instruments. 

- Both breach of contract and dishonor of negotiable instruments may involve recovery 

of interest on the amount due, depending on the circumstances. 

- EXAMINATION OF EFFECTIVENESS, ENFORCEABILITY, AND PRACTICAL 

CONSIDERATIONS. – 

Effectiveness and Enforceability: 

1. Negotiable Instruments Act (NIA): 
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- Effectiveness: The NIA provides a structured legal framework for negotiable instruments, 

facilitating commercial transactions by establishing clear rules for their creation, negotiation, and 

enforcement. Its effectiveness lies in promoting certainty and predictability in financial 

transactions, thereby fostering confidence in the commercial system. 

- Enforceability: Parties engaging in transactions involving negotiable instruments can 

reasonably foresee the application of the NIA, as it governs the rights and obligations related to 

such instruments. By adhering to the provisions of the NIA, parties can mitigate legal risks and 

ensure enforceability of their rights in case of disputes. 

2. Breach of Contract: 

- Effectiveness: Contract law provides a robust mechanism for enforcing agreements and 

holding parties accountable for breaches of their contractual obligations. The effectiveness of 

breach of contract remedies lies in providing parties with recourse in case of non-performance or 

deviation from agreed terms. 

 

- Enforceability: Parties entering into contracts can reasonably foresee the application of 

contract law principles in case of breaches. By incorporating specific contractual provisions and 

understanding legal obligations, parties can anticipate the potential consequences of non- 

performance and take proactive measures to protect their interests. 

Practical Considerations: 

1. Negotiable Instruments Act (NIA): 

- Ease of Use: The NIA offers standardized procedures for handling negotiable instruments, 

enhancing ease of use and facilitating transactions in various commercial contexts. 

- Enforceability: Practical considerations include ensuring compliance with the 

requirements set forth in the NIA to maximize enforceability of negotiable instruments. This may 

involve proper drafting, execution, and endorsement of instruments, as well as adherence to notice 

and presentment requirements. 
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2. Breach of Contract: 

- Contractual Clarity: Practical considerations in breach of contract cases emphasize the 

importance of clear and unambiguous contractual terms to minimize disputes and ambiguities. 

- Mitigation: Parties should be mindful of their obligation to mitigate damages in case of 

breach, taking reasonable steps to minimize losses and avoid exacerbating the harm caused by the 

breach. 

 

6. JURISDICTIONAL ISSUES AND HARMONIZATION EFFORTS 

- CHALLENGES IN ENFORCING CONTRACTUAL AND NEGOTIABLE INSTRUMENT 

OBLIGATIONS ACROSS JURISDICTIONS. – 

1. Legal Divergence: Legal systems vary significantly between jurisdictions, with differences 

in contract law principles, negotiable instrument regulations, and enforcement procedures. These 

variations can complicate the enforcement of obligations, as parties may encounter conflicting 

legal standards and interpretations. 

2. Jurisdictional Issues: Determining the appropriate jurisdiction for resolving disputes can be 

complex, particularly in cases involving international contracts or cross-border transactions. 

Parties may face challenges in determining which court or arbitration forum has jurisdiction over 

the matter. 

 

3. Recognition and Enforcement of Judgments: Even if a judgment or arbitral award is 

obtained in one jurisdiction, enforcing it in another jurisdiction may require additional legal 

proceedings. Some jurisdictions have treaties or agreements in place to facilitate the recognition 

and enforcement of foreign judgments, but challenges may still arise due to differences in legal 

standards and procedural requirements. 

4. Cultural and Language Barriers: Cultural differences and language barriers can complicate 

communication and understanding between parties involved in contractual or negotiable 

instrument disputes. Misinterpretations or misunderstandings may arise, leading to challenges in 
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resolving disputes effectively. 

5. Cost and Time: Enforcing contractual and negotiable instrument obligations across 

jurisdictions can be time-consuming and expensive. Legal proceedings in multiple jurisdictions 

may require significant resources and may result in delays in obtaining remedies. 

6. Political and Economic Factors: Political instability, economic conditions, and regulatory 

changes in different jurisdictions can impact the enforceability of contractual and negotiable 

instrument obligations. Changes in government policies or economic conditions may affect the 

willingness or ability of parties to comply with their obligations. 

7. Complexity of Transactions: Cross-border transactions involving multiple parties and 

jurisdictions can be inherently complex, making it challenging to identify and enforce contractual 

and negotiable instrument obligations. Complex contractual structures and financial arrangements 

may further complicate enforcement efforts. 

- EFFORTS TOWARDS HARMONIZATION OF LAWS AND 

INTERNATIONAL CONVENTIONS. 

1. United Nations Convention on Contracts for the International Sale of Goods (CISG): CISG 

is a widely adopted international treaty that establishes a uniform set of rules governing contracts 

for the international sale of goods. It aims to promote uniformity and certainty in commercial 

transactions by providing standardized contract terms and dispute resolution mechanisms. 

2. UNCITRAL Model Law on International Commercial Arbitration: The United Nations 

Commission on International Trade Law (UNCITRAL) has developed model laws and 

conventions to facilitate international commercial arbitration. These instruments provide a 

framework for resolving disputes arising from international contracts, including breaches of 

contract, through arbitration. 

3. UNCITRAL Convention on the Assignment of Receivables in International Trade: This 

convention provides a harmonized legal framework for the assignment of receivables in 

international trade transactions. It aims to facilitate access to financing by allowing parties to 

assign their rights to payment under contracts or negotiable instruments. 
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4. Hague Conference on Private International Law (HCCH) Conventions: The HCCH has 

developed several conventions related to cross-border contracts and negotiable instruments, 

including the Hague Convention on the Law Applicable to Certain Rights in Respect of Securities 

Held with an Intermediary. These conventions aim to provide clarity and predictability in cross-

border transactions by establishing rules on applicable law and jurisdiction. 

5. Regional Harmonization Efforts: Regional organizations, such as the European Union, 

African Union, and Association of Southeast Asian Nations (ASEAN), have undertaken initiatives 

to harmonize laws and regulations related to contracts and negotiable instruments within their 

respective regions. These efforts aim to facilitate trade and investment by reducing legal barriers 

and promoting consistency in commercial transactions. 

6. International Financial Law Review (IFLR): Organizations like the IFLR work towards 

providing guidance and best practices in financial law, including contract law and negotiable 

instruments, to promote harmonization and facilitate cross-border transactions. 

7. CONCLUSION -- Breach of contract and dishonor of negotiable instruments are two 

distinct legal concepts that involve failures to fulfill obligations under agreements or financial 

instruments. Both breach of contract and dishonor of negotiable instruments have legal remedies 

aimed at compensating the injured party and enforcing their rights. However, there are significant 

differences in the nature of these remedies and the legal frameworks governing each area. 

For breach of contract, legal remedies commonly include monetary damages, specific 

performance, cancellation and restitution, and liquidated damages. These remedies aim to 

compensate the non-breaching party for losses suffered as a result of the breach and to enforce the 

terms of the contract. 

In contrast, dishonor of negotiable instruments primarily involves the recovery of the amount due 

under the instrument, along with damages, interest, and legal costs. The legal remedies for 

dishonor of negotiable instruments focus on compensating the holder of the instrument for 

financial losses incurred due to the dishonor. 

In comparative analysis, while both breach of contract and dishonor of negotiable instruments 

involve monetary remedies and legal proceedings, there are notable differences in specific 
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remedies, statutory frameworks, and procedural requirements. Breach of contract remedies may 

include specific performance and cancellation, which are not typically available for dishonor of 

negotiable instruments. Additionally, dishonor of negotiable instruments may involve additional 

costs such as bank fees and collection expenses, which may not be applicable in breach of contract 

cases. 

Overall, understanding the legal remedies and comparative analysis of breach of contract and 

dishonor of negotiable instruments is essential for parties involved in commercial transactions to 

navigate legal obligations effectively and seek appropriate recourse in case of disputes. 
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